determined by the particular facts of the case and the courts have not succeeded in developing completely uniform standards as to what proper medical procedure and careful decision-making would entail.
Therefore, over the last decade the call for legislation has made itself felt. In this article, the recent government proposal in this field will be examined. After a brief review of the debate on the legalisation of euthanasia and the draft legislation proposed in the past, the main elements of the recent proposal will be discussed.
The debate on the legalisation of euthanasia
The question whether the existing legislation should be changed in order to liberalise euthanasia within certain well-defined limits, has been a matter of an In 1989, before the government proposal had been debated in parliament, the government fell and new elections took place. In the subsequent negotiations on the formation of a new cabinet, the Christian Democrats and the Socialists agreed to make the adoption of legislation conditional on the outcome of a large confidential survey among medical practitioners. It was thought the survey would provide better insight into how decisions that influence the moment of death are made. In 1990, a committee of inquiry was appointed for this purpose. Before it published its report, however, another event took place.
Since euthanasia is not regarded as a cause of natural death, a doctor cannot write a death certificate, which means that the case will be reported by the medical examiner to the public prosecution. Although the number of cases reported to the authorities has been rising over the years, very often doctors disguised the facts and wrote a death certificate. They felt that they were being unjustly criminalised and exposed to the possibility of a not always discreet police investigation. The Dutch Medical Association exerted strong pressure on the Minister or Justice to agree to a less deterrent, and therefore more effective, procedure. Since November 1st 1990, a new procedure has been in force. After having received a complete written account from the doctor, the medical examiner reports to the district attorney who -when he has satisfied himself that the criteria laid down by the courts are met -will issue a certificate of no objection to burial or cremation, without further investigating the case. In approving this procedure the Dutch government took a small but significant step in the direction of not only tolerating, but also legalising, the practice of euthanasia.
The new government proposal
In September 1991, the committee of inquiry set up in 1990 to investigate the practice ofeuthanasia published its report, which included the results of a nationwide study not only on euthanasia, but also on other medical decisions concerning the end of life, such as withdrawal or withholding of treatment or the alleviation of pain in such dosages that the patient's life may be shortened (4) . On the basis of the findings it is estimated that 1.8 per cent ofdeaths in the Netherlands are the result of euthanasia with some form of doctor involvement. In general practice euthanasia (and assisted suicide) would occur in about 2000 cases yearly. This is much lower than has been estimated previously in a number of publications in the Netherlands and abroad. The study also demonstrates that about two-thirds of the serious and persistent requests do not result in euthanasia because doctors can often offer alternatives.
One of the findings of the study is that in 0.8 per cent of all deaths lethal drugs were administered with the explicit intention of shortening the patient's life without the patient's persistent request. The study suggests that in the large majority of these cases death was imminent and that in almost all cases patients were suffering heavily. In most cases, patients were decisionally incapacitated at the time of the decision. In more than half of the cases the decision had been discussed with the patient when he or she was still competent, or the patient had in a previous phase of his or her illness expressed a wish for euthanasia should suffering become unbearable. These cases are at variance with the strict criteria for euthanasia set out by the courts, although one cannot exclude the possibility that a court would accept an appeal to a situation of emergency in circumstances of exceptional suffering even if there was no request from the patient.
In November 1991, after considering the results of the study and the recommendations of the report, the government sent a letter to parliament in which it set out its position on future legislation (5). Also, according to this new proposal, the penal code will not be changed. Termination of the life of a severely suffering patient on his request by a doctor will remain a crime. However, the notification procedure for cases of euthanasia which was agreed upon in 1990 (see above) will be laid down in regulations under the Burial Act and thereby acquire formal legal status. On the other hand, what careful medical practice in a case of euthanasia would require will not be included in the regulations; there will only be an appendix to the regulations with a list of questions (to be answered by the doctor) which relate to the requirements of careful medical practice.
As proposal, not only within but also without Parliament (7) . The Dutch Medical Association has welcomed the proposal as a whole, but it has also made a number of comments on it. Its main objection is that a doctor who acts in accordance with all the criteria developed by the courts will remain punishable, although it is very unlikely that he will be prosecuted (8) .
In my view, the approach adopted by the government is not satisfactory. This holds both for euthanasia, and for shortening the life of a patient without his previous, unambiguous request.
As to euthanasia, the proposal would seem inconsistent. On the one hand, euthanasia will remain a crime, even if it is carried out by a doctor who complies with all the restrictions elaborated in the court rulings. On the other, the proposed modification of the Burial Act implies that the same doctor will not be prosecuted if he carefully commits that crime. Furthermore, if prosecuted, he can only invoke a situation of emergency or force majeure. The appeal to force majeure, however, has been developed in criminal law for exceptional situations, and not for situations which are foreseeable and occur on a regular basis. Finally, whereas according to its 1987 proposal at least the requirements for careful medical practice in the administration of euthanasia would have been laid down in statute law (the Medical Practice Act), the government now simply refrains from giving those requirements any formal legal status. This, however, makes its approach no less contradictory.
As to shortening the life of a patient without his request, the extension of the notification procedure to cases in which there is no previous, unambiguous request suggests that these cases can be dealt with on the same basis as cases of euthanasia. In this way, one creates the impression that shortening the life of a patient without request can be as legitimate as shortening his life on his explicit request. However, given the crucial role of the principle of selfdetermination or autonomy in the legal and ethical justification of euthanasia in the Netherlands, the distinction between the two types of cases remains essential and the question as to whether in a situation of unbearable suffering shortening human life without a request could ever be acceptable requires a separate, fundamental discussion. Furthermore, in inviting doctors to fill in the notification procedure forms, it is suggested that they may not be prosecuted after ending a patient's life without an explicit request. It is unlikely, however, that doctors will report these cases on a regular basis. In the past there have been a few court decisions in cases where the patient's wish to die was not established beyond doubt; the courts have been unanimous in convicting the doctors involved. Doctors have no reason to expect that the courts will handle cases without request in the same way as euthanasia cases. In fact, the courts have never developed standards for the first type of case and it is questionable whether they could or should do so.
On the whole, the government proposal is predominantly procedural in character. Most of all, it seems to be directed at increasing accountability and improving conditions ofreview. The basic, substantive questions are not answered in the proposed legislation. It is obvious, however, that if one wants to make laws on euthanasia, one has to face those questions and one cannot continue to leave them to the courts.
News and notes
GMC statement about the treatment of patients on the basis of clinical need ' The General Medical Council reiterates the principle that a doctor should always seek to give priority to the investigation and treatment of patients solely on clinical need. ' This statement forms part of guidance that the General Medical Council has decided to issue to all doctors following a debate on access to health care. It will be incorporated into the council's publication Professional Conduct and Discipline: Fitness to Practise, commonly referred to as the blue book.
The council also accepted a report from the Standards Committee concerning guidance to doctors on professional issues relating to access to health care and other related matters. This will be published shortly.
